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THE valuable note in this number to the case of The Dollar 
Savings Bank v. The United States, is from the pen of John 
N. Rogers, Esq., of the Davenport bar. It has been ~e 
pared at our request, and we hope occasionally to be favored 
in like manner by the pen of this ac cemghnes lawyer. 


The United States Supreme Court Reports. 

The profession have long desired that Curtis’ Decisions 
of the Supreme Court of the United States, which closed 
with the 17th volume of Howard, might be continued by some | 
person equally competent. We were therefore gratified to 
receive recently from Messrs. Morrison, of Washington, an | 
announcement that they had arranged with Mr. Justice MIL- | 
LER to take up the work where Judge Curtis left it. The | 
title page of the first volume under the editorship of Justice | 
MILLER is before us, and is as follows: 

‘Cases argued and adjudged in the Supreme Court of the 
United States, at the terms of December, 1855, 1856, 1857 
and 1858 ; being the terms embraced in the 18th, 1gth, 2oth | 
and 21st volumes of Howard’s Reports. Reported by Sam- 
vEL F. Mitrer, LL.D., one of the justices of the said | 
court.”’ 

We suppose that it is contemplated to bring this series down 
to the present time—at all events this ought to be done, so as 
to give the profession an uniform edition of the Reports of | 
the highest judicial tribunal in the country. Judge MILLER’s 
well-known faculty of extracting and stating the principles of 
cases will give to his labors in this direction an especial value. 


| 





The Brinkley Divorce Case—a Singular Suit, 


Most of our readers are familiar with this celebrated case, 
which has now been in the courts for several years. The de- 
fendant, Hugh L. Brinkley, is a great-grandson of Judge 
Overton of Tennessee—a very able judge, whose decisions 
did much towards shaping the early jurisprudence of that 
state. If the writer’s recollection serves him right, Over- 
ton, Jackson and Winchester were the founders of the city of | 
Memphis—having purchased the land and laid out that city 
by a tripartite deed in the year 1818 or 1820. By large and | 
judicious investments, Judge Overton left to his descend- 
ants an immense landed property, a large portion of which | 
will tc:-ond, in right of his mother, to the defendant in this | 
suit. ‘le interesting question in the divorce case is, whether | 
there was in fact any marriage, the complainant asserting that 
there was, though not solemnized according to the forms of | 
law, anc the defendant asserting that the complainant was | 
simvly 2 kept mistress. While the suit was pending in the | 
Cha:.-ery Court ef Memphis, an application for alimony pend- 
ing the suit was made, and having been heard upon affidavits, 
was denied by the Chancellor. Thisinterlocutory decree was | 
considered decisive of his views on the merits of the case, and 
the suit was therefore dismissed in Tennessee, and a new | 
action brought in the Supreme Court at New York city. 
Judge Barnarp, of that court, awarded alimony pending the 
suit, and his ruling was affirmed in the supreme court. 

At the time of this writing the case is on trial in the Su- 





j 


preme Court at New York city, before Judge Van Brunr. 
Messrs. Beach & Brown representing the plaintiff, and MV. 
H. Anthon the defendant. Subjoined is a synopsis of Mrs. 
Brinkley’s testimony, as given in the Daily Register : 

** Mrs. Elizabeth Brinkley was placed on the stand and 


mes ms : > jc r q ry = 
| gave evidence at great length. She is a lady of very prepos 
| sessing appearance, was elegantly dressed, and gave her evi- 


dence with great delicacy and decision. She stated that she 
had known the defendant in her youth, but had again renewed 
the ac quaintance in the year 1864, when she was staying at a 
| boarding- house in Twenty-fifth street. She was then twenty- 
one years of age, and Mr. Brinkley proposed matrimony to 
her, but he said he must be married without any form or the 
attendance of any witnesses, as his father, who was a South- 
erner, and upon whom he was dependent for future property, 
would object, as he was very proud and well connected. She 


| at length entertained Mr. Brinkley’s proposals, who promised 
| on a certain day to bring her a ring and go through a form 


between themselves. In April, 1864, he came to the house 
where she was staying, but brought no ring, instead of which 
he made a vow by a gold cross which he took from his watch- 


| guard and gave her, and which had been the property of his 


mother ; that, as he hoped to meet that deceased relation in 


| heaven, he would acknowledge and act towards her as a wife. 


His mother was possessed of considerable property to which 
his father then held the right, and which would come to him 
and his sister. Being thus married to him, he removed her to 
several first-class boarding-houses and hotels, and they trav- 
eled to many places in the states as man and wife, and went 
eventually to Memphis. They lived as man and wife to- 
gether for five years, moved in good society, and were so re- 
cognized. In 1868, Mr. Brinkley, at his father’s instigation, 
refused any longer to recognize her as his wife. She com- 
menced proceedings against him in the courts at Memphis, 
and subsequently in the courts of this state. In 1870, before 
Judge BARNARD, she was awarded $1,000 to conduct her case, 
and $25 per week for maintenance, and her husband object- 
ing to this allowance, it was confirmed on appeal to the su- 
|preme court. A diary, which she had kept since 1865, was 
| put in evidence, which she stated was always open to her hus- 
band’s view, and was constantly read by him. Defendant's 
attorney cross-examined her at great length about it, in ref- 
erence to the certainty of her husband’s having seen it, and 
particularly some marked passages ; but she persistently main- 
| tained his perfect knowledge of its contents. 





|The Right to Keep and Bear Arms for Private 
and Public Defence. 


The second amendment of the constitution of the United 
States recites that ‘‘a well-regulated militia being necessary to 
the security of a free state, the right of the people to keep and 
bear arms shall not be infringed.’’ Similar provisions will 


| probably be found in the constitutions of most of the states. 


Thus the constitution of Texas declares that ‘‘every person 
shall have the right to keep and bear arms in the lawful de- 
fence of himself or the state, under such regulations as the 
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legislature may prescribe.’’ Art. 1,§ 13. So the present 
constitution of Tennessee provides that ‘‘ the 
of this state have a right to keep and bear arms for 
their common defence; but the legislature shall have power 
by law to regulate the wearing of arms with a view to prevent 
crime.’’ These and similar provisions in the constitutions of 
other states have been discussed in several cases, and with the 
apparently growing habit of legislatures to restrict the wear- 
ing of arms, their exposition assumes increasing importance. 
The provision in the federal constitution does not appear ever 
to have received exposition in the Supreme Court of the 
United States, but the state tribunals have furnished a series 
of interesting decisions upon the subject, referring, either to 
the federal or to the state constitution. 


citizens 


1. The first of these appears to have been Bliss v. Com- 
monwealth, 2 Littell, go, determined in the Court of Appeals 
of Kentucky in 1822, and relates to the question we shall 
consider first—the manner of carrying weapons. 
stitution of Kentucky provided ‘‘ that the right of the citi- 
zens to bear arms in defence of themselves and the state sha// 
not be questioned.’’ twas held that a statute providing that 
‘any person in this commonwealth, who shall hereafter wear 
a pocket-pistol, dirk, large knife, or sword in a cane, concealed 
as a weapon, unless when travelling on a journey, shall be 
fined in any sum not less than one hundred dollars,’’ etc. 
This statute was held to be in conflict with the constitutional 
guaranty, and hence void—one of the three judges dissenting. 
The court said: ‘‘ That the provisions of the act in question 
do not import an entire destruction of the right of the citi- 
zens to bear arms in defence of themselves and the state, will 
not be controverted by the court ; for though the citizens are 
forbid wearing weapons concealed in the manner described in 
the act, they may nevertheless, bear arms in any other ad- 
missible form. But to be in conflict with the constitution it 
is not essential that the act should contain a prohibition 
against bearing arms in every possible form. It is the right 
to bear arms in defence of the citizens and the state that is 
secured by the constitution, and whatever restrains the full and 
complete exercise of that right, though not an entire destruc- 
tion of it, is forbidden by the explicit language of the con- 
stitution. If, therefore, the act in question imposes amy re- 
straint upon the right, immaterial what appellation may be 
given to the act, whether it be an act regu/ating the manner 
of bearing arms-or any other, the consequence, in reference 
to the constitution, is precisely the same, and its collision 
with that instrument equally obvious.’’ And the court further 
on declare that ‘‘in principle there is no difference between 
a law prohibiting the wearing of concealed arms and a law for- 
bidding the wearing of such as are exposed.’’ And, there- 
fore, the defendant having been convicted and fined for car- 
rying a sword concealed in a cane, the judgment was re- 
versed. . 


The next case in order of time appears to have been The 


State v. Mitchell, 3 Blackf. 229, determined in the Supreme | 


Court of Indiana in 1833. ‘The ruling is diametrically op- 
posed to that in the Kentucky case. The report does no more 


than mention the point ruled in the briefest terms, but it would 
seem that the Indiana constitutional provision was simply 
‘*that the people have a right to bear arms for the defence of 
And the statute (Laws of Ind., 


themselves and the state.’’ 


The con- | 


led. of 1831, p. 192) which was held not in derogation of this 
| provision provided that ‘‘every person, not being a traveller, 
| who shall wear or ¢arry any dirk, pistol, sword in a cane, or 
|other dangerous weapon concealed, shall, upon conviction 
| thereof, be fined in any sum not exceeding one hundred dol- 
| lars.’? 

This ruling was followed by the Supreme Court of Ala- 
bama in 1840, in The State v. Reid, 1 Ala. 612. The pro- 
vision of the Alabama constitution was almost identical with 
that of Indiana. It provided that ‘‘every citizen has the 
right to bear arms in defence of himself and the state.’’ And 
it was held that this provision was not infringed by a statute 
which provided that ‘‘ if any person shall carry concealed about 
his person any species of fire-arms, or any bowie-knife, Ar- 
kansas tooth-pick, or any other knife of the like kind, dirk, 
or other concealed weapon, the person so offending shall, on 
conviction thereof, before any court having competent juris- 
diction, pay a fine of not less than fifty nor more than five 
hundred dollars,’’ etc. The statute was held not in conflict 
with the constitutional provision. And this ruling was re- 
affirmed in Owen v. The State, 31 Ala. 387. The Supreme 
Court of Alabama in the former case say: ‘‘ The constitution, 
in declaring that ‘every citizen has the right to bear arms in 
defence of himself and the state,’ has neither expressly nor by 
implication denied the legislature the right to enact laws in 
regard to the manner in which arms shall be borne. ‘The 
right guarantied to the citizen is not to bear arms upon all 
occasions and in all places, but merely ‘ in defence of himself 
and the state.’ The terms in which this provision is phrased 
seem to us necessarily to leave with the legislature the author- 
ity to adopt such regulations of police as may be dictated by 
the safety of the people and the advancement of public mor- 
”’ And further on they say: ‘‘ We do not desire to be 
| understood as maintaining that in regulating the manner of 
bearing arms, the authority of the legislature has no other 
limit than that of its own discretion. A statute which, un- 
der pretence of regu/ating, amounts to a destruction of the 
right, or which requires arms to be so borne as to render them 
wholly useless for the purpose of defence, would be clearly 
unconstitutional. But a law which is intended merely to 
promote personal security, and to put down lawless aggression 
and violence, and to that end inhibits the wearing of certain 
weapons in such a manner as is calculated to exert an unhappy 
influence upon the moral feelings of the wearer, by making 
him less regardful of the personal security of others, does not 
come in collision with the constitution.’’ And the court also 
|say: ‘Under the provision of our constitution, we incline 
to the opinion that the legislature cannot inhibit the citizen 
from bearing arms ofen/y, because it authorizes him to bear 
them for the purpose of defending himself and the state, and 
it is only when carried openly that they can be effectively 
used for defence.’’ 1 Ala. 616, 617, 619. 

The distinction here taken in regard to the manner of car- 
rying or wearing weapons, has been followed in several later 
cases. Thus in Nunn y. The State, 1 Kelly, 243, decided in 
1846, the Supreme Court of Georgia held that a statute of 
that state, so far as it sought to suppress the practice of car- 
rying certain weapons secret/y, was valid, inasmuch as it did not 
deprive the citizen of his zatura/ right of self-defence, or of 
his constitutional right to keep and bear arms; but that so 
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much of it as prohibited the wearing of certain arms ofen/y, 
was unconstitutional and void. To the same effect, see Stock- 
dale v. The State, 32 Ga. 225, and the very thoroughly con- 
sidered case of The State v. Buzzard, 4 Ark. 18. So it has 
been held in several cases in Louisiana, that a statute prohibit- 
ing the carrying of concealed weapons did not infringe the 
right of the people to keep and bear arms, but was simply a 
measure of police, prohibiting only a particular mode of bear- 
ing arms which is found dangerous to the peace of society. 
The State v. Jumel, 13 La. An. 399; ‘The State v. Smith, 11 
La. An. 633 ; The State v. Chandler, 5 La. An. 489. The same 
conclusion was reached by the Supreme Court of ‘Tennessee 
in 1840 in Aymette v. The State, 2 Humph. 154, but upon 
somewhat different grounds, as we shall see further on; and 
is also supported by Andrews v. The State, 3 Heiskell (Tenn. ) 
165. 
[YO BE CONTINUED. ] 


Taxation of Savings Banks—Remedy for Collec-| 


tion of Taxes by Action at Law. 
THE DOLLAR SAVINGS BANK, PLAINTIFF IN ERROR, 
v. THE UNITED STATES. 


Supreme Court of the United States, No. 203, October Term, 
1873. 


1. Taxation of Savings Banks—Act of July 13, 1866.—The act of congress of 


July 13, 1866 (14 Stat. 138), authorizes the levy and collection of a tax upon the accu- | 


mulated earnings carried to the contingent fund of a savings bank, although such bank 
is without stockholders or capital stock, and merely does the business of receiving de- 
posits to be loaned and invested for the sole benefit of its depositors. 


2. Internal Revenue Laws—Construction by Commissioner of Internal Rev- 


enue.—The rule that when a judicial construction has been given to a statute the re- | 


enactment of the statute is in effect a legislative adoption of that construction, does not 
apply to the construction placed upon an internal revenue law by the commissioner of 
internal révenue. Such a construction is not a judicial construction within the mean- 
ing of this principle. 


3. Remedy for Recovery of Tax—Debtin U.S. Circuit Court.—The United 


States may maintain an action of debtin one of its circuit courts for the recovery of 
such a tax.» 


ys 





ular remedy for its enforcement, such remedy is generally exclusive of all common-law 


remedies, does not apply to the government. The king, in England, and in this coun- | 
try the state or government, is not bound by a statue unless named therein by express | 


words. It is therefore held, axguendo, that the United States are not prohibited by the 
internal revenue law from adopting any remedy for the recovery of its revenue whichis 
known to the laws of the state where the revenue accrues. 

5. Assessment.—In a suit by the United States to recover the tax imposed 


upon the contingent fund of a savings bank, it is not necessary that there should have 
been an assessment. 





In error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 


Mr. Justice STRONG delivered the opinion of the court. 
The facts found by the special verdict are thatthe plaintiff in error 


Government not Concluded by Remedies Enumerated in Stat- | 
ute.—The common-law rule that where a statute creates a right and provides a partic- | 
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to the internal revenue law, 14 Stat. 138, authorizes the levy and 
coilection of a tax upon the accumulated earnings carried to the 
contingent fund. It is very plain that the first intent of the act 
was to impose a tax upon all the earnings, income or gains of the 
institutions mentioned therein. The language of its one hundred 
and twentieth section is, ‘‘ there shall be levied and collected a 
tax of five per centum on all dividends in scrip or money there- 
after declared due whenever and wherever the same shall be pay- 
able to stockholders, policy-holders, or depositors, or parties what- 
soever, including non-residents, whether citizens or aliens, as part 
of the earnings, income or gains of any bank, trust company, 
savings institution, and of any fire, marine, life, or inland insurance 
| company, either stock or mutual, under whatever name or style 
known or called in the United States or territories, whether spe- 
cially incorporated or existing under general laws; and on all un- 
distributed sum or sums made and added during the year to their 
surplus or contingent funds.” This tax the banks, trust compa- 
nies, savings institutions, and insurance companies are required 
| to pay, and they are authorized to deduct it from all payments 
made on account of any dividends or sums of money that may be 
due and payable as aforesaid. It is, however, only so much of 
| the tax as is levied upon dividends or sums of money due and 
payable to stockholders, policy-holders, or depositors, etc., which 
| they are authorized to deduct. Thus it appears the tax is laid 
| upon two subjects: the one dividends, or sums due and payable, 
| and the other the undistributed surplus of gains and earnings car- 
| ried to a surplus or contingent fund. These subjects, though to- 
gether making up the entire net earnings, are distinct from each 
| other; and they are thus treated throughout the section as well as 
throughout other sections of the act. If the portion of the act 
which we have quoted was all, it would not admit of a doubt that 
both these subjects—the dividends, or annual or semi-annual pay- 
ments, and the sums added to the contingent fund—are made 
taxable. 


It is argued, however, that savings institutions were relieved by 
the proviso to the section. That, of course, is to be construed in 
connection with the section of which it is a part, and it is sub- 
stantially an exception. It takes out of the operation of the body 
| of the enactment that which otherwise would be within it. It re- 
| strains the generality of the previous provisions. Its language is: 
“ Provided, that the tax upon dividends of life insurance compa- 
| nies shall not be deemed due until such dividends are payable; 
nor shall the portion of premiums returned by mutual life insurance 
companies, nor the annual or semi-annual interest allowed or 
paid to the depositors in savings banks or savings institutions, be 
| considered as dividends.”’ But, so far as it relates to savings banks, 
| the only subject of the proviso is the annual or semi-annual in- 
| terest allowed or paid to the depositors. It makes no reference 
| to the undistributed surplus which may be carried to a surplus fund. 
| That it leaves as it was in the body of the section, subject to the 

tax therein imposed. And to us it appears quite plain that such 
| was the intention of congress. Had it been the purpose to ex- 
| empt savings banks from liability to pay the tax on both the in- 


is a banking institution, created by the laws of the state of Pennsyl- terest paid to its depositors and on all undistributed sums carried 
vania, without stockholders or capital stock, and doing the business | © the surplus fund, the plain mode of expressing such a purpose 
of receiving deposits to be loaned er invested for the sole benefit | W@S to say in the proviso that such banks should be excepted 
of its depositors; that the charter authorizes the retention of a | from the operation of the section. If such was the purpose, why 
contingent fund, accumulated from the earnings, to the extent of | xcept them expressly from the operation of ‘8 part of the section 
ten per centum of its deposits, for the security of its depositors ; | Mly? Why take out one subject of taxation specifically, and 
that the bank has earned and added to the said contingent fund, leave the other unmentioned? And still more. If, as the plain- 
or undistributed sum, from July 13, 1866, to Dec. 31, 1870, one tiff in error contends, it was intended that savings banks should 
hundred and seven thousand dollars; and that such earnings | P@y no tax on either of the two subjects mentioned in the body 
were carried to and added to said contingent or undistributed fund | of the section, why were such banks mentioned in the section at 
semi-annually, on the first days of January and July in each | all? The broad construction of the proviso contended for makes 








year, 
Upon this state of facts, the first question preseated is whether 
the act of Congress of July 13, 1866, which was an amendment 


~ | it plainly repugnant to the body of the act, and it is, therefore, 


inadmissible. 
Our attention has been called fo the fact that in 1867, and again 
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in 1870, the commissioners of internal revenue construed the pro- 
viso as exempting savings institutions from the tax upon all sums 
added to their surplus or contingent funds, and that the act of 
congress of July 14, 1870, which reduced internal taxation, em- 
ployed substantially the same language respecting savings banks 
as that contained in the act of 1866. In view of this the plaintiffs 
in error argue that congress required the commissioner to prescribe 
what returns savings banks should make ; that this made it his 
duty to put a construction on the law; that he did so, and held 
that such institutions were not required to return undistributed 
earnings carried to a surplus fund, and that after this practical 
construction had been made and acted upon more than three 
years, congress re-enacted the tax, reduced in amount, in the same 
words. Hence, it is inferred, the construction given by the com- 
missioner was adopted. It is doubtless a rule that when a ju- 
dicial construction has been given to a statute, the re-enactment 
of the statute is generally held to be, in effect, a legislative adop 
tion of that construction. This, however, can only be when the 
statute is capable of the construction given to it, and when that 
construction has become a settled rule of conduct. The rule, we 
. think, is inapplicable to this case. In the first place, the decisions 
of the internal revenue commissioner can hardly be denominated 
judicial constructions. That officer was not required by the law 
to prescribe what returns savings banks were required to make. 
That was prescribed by the act of congress itself. and he had no 
power to dispense with the requisition. There is, therefore, no 
presumption that his decisions were brought to the knowledge of 
congress when the act of 1870 was passed. And again, the con- 
struction he gave is an impossible one, for, as we have seen, it 
makes the proviso plainly repugnant to the body of the section. 

We are constrained, then, to hold that the act of congress does 
impose upon the plaintiffs in error the tax to recover which the 
present suit was brought. 

The second error assigned‘is that the circuit court erred in hold- 
ing that an action of debt is maintainable in that court for the re- 
covery of taxes. 

We do not perceive that the question presented by this assign- 
ment was raised or even mentioned in the court below, and it is 
not clear that it may first be raised here. But if it may, the an- 
swer must be that the taxes may be recovered in an action of debt 
brought in the circuit court. 

The argument in support of the assignment of error is that the 
United States has no common iaw; that the thirty-fourth section 
of the judiciary act enacts that the laws of the several states shall 
be the rules of decision in the trial of actions at common law, of 
which debt is one; that the act of congress which imposes the 
tax on savings banks, provides a special remedy for its assessment 
and collection, and that it is a principle of the common law of 
Pennsylvania, that when a statute creates a right and provides 
a particular remedy by which that right may be enforced, no 
otherremedy than that afforded by the statute can be used. 

It must be conceded that in the section of the act (act of 1866, 
sec, 120) which required savings banks to pay the tax, they are also 
required to render to the assessor or assistant assessor a list of the 
amount of taxes, with a declaration under oath attached thereto, 
on or before the tenth day of the month following that in which 
any dividends or sums of money may be due and payable, and 
for any default in rendering such a list they are liable to a pen- 
alty. The act also declares that ‘in case of any default in mak- 
ing or rendering said list or return, or any default in the payment 
of the tax as required, or any part thereof, the assessment and 
collection of the tax and penalty shall be in accordance with the 
general provisions of law in other cases of neglect and refusal.” 
What those general provisions are may be seen in other sections 
of the act which prescribe assessments, delivery thereof to the 
collectors, and distraint if necessary. 

It must also be conceded to be a rule of the common law in 





England, as it is in Pennsylvania and many of the other states, 
that where a statute creates a right and provides a particular rem- 
edy for its enforcement, the remedy is generally exclusive of all 
common-law remedies. 

But it is important to notice upon what the rule is founded. The 
reason of the rule is that the statute, by providing a particular 
remedy, manifests an intention to prohibit other remedies, and the 
rule therefore rests upon a presumed statutory prohibition. It ap- 
plies and is enforced when any one to whom the statute is a rule 
of conduct seeks redress fora civil wrong. He is confined to the 
remedy pointed out in the statute, for he is forbidden to make use 
of any other. But by the internal revenue law the United States 
are not prohibited from adopting any remedies for the recovery of 
a debt due to them which are known to the laws of Pennsylvania, 
The prohibitions, if any, either express or implied, contained in 
the enactme..t of 1866, are for others, not for the government. 
They may be obligatory upon tax-collectors. They may prevent 
any suit at law by such officers or agents. But they are not rules. 
for the conduct of the state. Itis a familiar principle that the 
king is not bound by any act of parliament unless he be named. 
therein by special and particular words. The most general words 
that can be devised (for example, any person or persons, bodies: 
politic or corporate) affect not him in the least, if they may tend. 
to restrain or diminish any of his rights and interests. 11 Reps. 
74; King v. Allen, 15 East, 333. He may even take the benefit of. 
any particular act, though not named. 7 Reps. 32; Potter’s Dwar- 
ris on Statutes, 151-2. The rule thus settled respecting the Brit- 
ish crown is equally applicable to this government, and it has 
been applied frequently in the different states, and practically in 
the federal courts. It may be considered as settled that so much 
of the royal prerogative as belonged to the king in his capacity of 
parens patrie, or universal trustee, enters as much into our polit- 
ical state as it does into the principles of the British constitution. 
Com. v. Baldwin, 1 Watts, 54; People v. Rossiter, 4 Cowan, 143; 
U. S. v. Davis, 3 McLean, 483; U. S.v. Williams, 5 McLean, 133; 
Com. v. Johnson, 6 Barr, 136; U.S. v. Green, 4 Mason, 427; U. 
S. v. Hoar, 2 Mason, 311; U. S. v. Hewes, Crabbe’s Reps. 307. 

It must, then, be concluded that the government is not prohib- 
ited by anything contained in the act of 1866 from employing any 
common-law remedy for the collection of its dues. The reason of 
the rule which denies to others the use of any other than the stat- 
utory remedy is wanting, therefore, in applicability to the govern- 
ment, and the rule itself must not be extended beyond its reason. 
And we do not find that either in England, or in Pennsylvania, it 
has been held to be applicable. On the contrary, in England, in- 
formations for debt, and exchequer informations for discovery and 
account, to recover duties on importations, have been of frequent 
occurrence, though the acts of parliament have provided a differ- 
ent remedy for enforcing the payment. Numerous such cases are 
reported in Bunbury’s Reports, 155, 299, 300 and 339. See also 
Comyn Dig. Debt, A 9; 1 Rolle, 383. Andin United States v. 
Lyman, 1 Mason, 482, Judge Story held that debt might be main- 
tained in the circuit court for Massachusetts to recover duties upon 
imported goods, a doctrine reasserted by this court in Meredith v. 
The United States, 13 Peters, 486. 

Nor is there anything in the objection that the taxes for which 
judgment has been recovered in this case had not been assessed. 
No other assessment than that made by the statute was necessary 
to determine the extent of the bank’s liability. An assessment is 
only determining the value of the thing taxed, and the amount of 
the tax required of each individual. It may be made by designated 
officers, or by the law itself. In the present case the statute re- 
quired every savings-bank to pay a tax of five per cent. on all un- 
distributed earnings made or added during the year to their con- 
tingent funds. There was no occasion or room for any other as- 
sessment. This was a charge of a certain sum upon the bank [?] 
(Att’y Gen. v. , 2 Austruther, 553), and without more it 
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made the bank a debtor. We think, therefore, the second assign- 
ment of error cannot be sustained. | 
The judgment is affirmed. 





| 

Mr. Justice BRADLEY, dissenting —I dissent from the judgment | 
of the court, on the ground that an actioa will not lie for a tax of | 
the kind in question in this case, unless it be first entered on the 
assessment roll. The assessment roll should be regarded as con- 
clusive as to the persons or things liableto taxation. If itis not— | 
if the matter is left open so that any person or corporation may be 
prosecuted for taxes at any time—it leaves the citizen exposed to | 
many hazards, and to the mercy of prying informers, when the ev- | 
idence by which he could have shown his immunity or exemption | 
has perished. If an action of debt without an assessment can be 
brought, what isthe limit of time within which it must be brought? 
To what statute of limitations is the government subject? It seems 
to me that the decision introduces a new principle in the system of 
taxation, dangerous to the rights of the citizen and the peace and 
security of society. 

I am authorized to say that Mr. Justice F1zLp concurs in this: 
dissent. 


JUDGMENT AFFIRMED, 


NOTE.—On the question whether debt or assumpsit will lie in favor of the 
state or a municipal corporation torecover a tax when the statute provides an- 
other special mode of collection, and is silent as to the remedy by action, the 
American authorities are not entirely in accord, 

In Maryland it is held that assumpsit will lie on the implied promise arising 
on the legal obligation to pay the tax (The Mayor, etc., of Baltimore v. How- 
ard, 6 Har. & J. 383, 394), even though a special remedy is given by the stat- 
ute, this being cumulative only. Dugan v. The Mayor, etc., x Gill. & J. 499, 
502. See also Gordon's Ex’rs v. The Mayor, etc., 5 Gill. 231, 242; Clemens 
v. The Mayor, etc., 16 Md. 208. So in Illinois it has been held that debt 
will lie in favor of a county to recover a personal tax, though the tax act gave 
asummary remedy by distress and sale of personal property. Ryan, Assignee, 
v. Gallatin Co., 14 Ill. 78. TRUMBULL, J., says (p. 83): ‘The remedy by 
distress is not necessarily exclusive. Itis a summary proceeding, and will or- 
dinarily be resorted to out of choice by collectors; but there may be cases 
when it would be ineffectual, as in this instance, when there was no personal 
property to distrain. As has been already shown, a legal liability existed 
against the assignees to pay the taxes, and an action of debt is an appropriate 
remedy to enforce such a liability whenever the ordinary proceeding by dis- 
tress would be ineffectual." To the same effect is the opinion of TREAT, C. 
J., in Dunlap v. Gallatin Co., 15 Ill. 9, a case which grew out of the preceding 
one, 

The same rule, in substance, is held in California. The State v. Poulterer, 16 
Cal. 514; City of Oakland v. Whipple, 39 Cal. 112. 

See also Portland Dry Dock, etc., Co. v. Trustees of Portland, 12 B. Mon. 
77, 80; Mayor, etc., of Jonesboro v. McKee, 2 Yerg. 167; City of New Or- 
leans v. Graihle, 9 La. An. 561, in which cases it does not appear what special 
remedy, if any, was give: by the statute. 

To these should be added the principal case, above reported. 

On the other hand, in City of Camden v. Allen, 2 Dutch. (N. J.) 398, it was 
directly held that an incorporated city could not maintain an action of debt 
for a tax assessed under its charter when the charter gave a summary remedy 
for non-payment by distress and sale of property and arrest of the person. 
The doctrine of the court appears to be, in substance, that a tax is not a dedt 
for which an action will lie at common law, and that the statutory remedy 
is exclusive. This is the only express decision to that effect which has come 
under our notice, but in other cases there are dicta which more or less sup- 
port it. Thus in Shaw v. Peckett, 26 Vt. 482, it was held that a tax does not 
carry interest unless given by the tax act; and it was further said (p. 486), 
“The assessment of taxes does not create a debt that can be enforced by suit, 
or upon which a promise to pay interest can be implied. It is a proceeding 
purely in invitum.” 

In Peirce v. City of Boston, 3 Met. 520, it was held that a tax was not the 
subject of set-off, under a statute limiting the right of set-off to demands 
founded in judgment or contract, express or implied. In the opinion it is 
said that for the collection of taxes ‘‘no right of action is given, with a few 
special exceptions, growing out of death of the parties,’ etc. And in Crapo 
v. Stetson, 8 Met. 393, holding that a tax coliector cannot maintain an action 
in his own name to collect the tax, the opinion further states that “It is well 
settled that the law gives no remedy for the collection of taxes other than those 
provided by statute."’ And there is a similar dictum by PARSONS, C. J., in 





| assessment on his subscription for shares. 


Andover, etc., Turnpike Co, v. Gould, 6 Mass. 40—a case relating to the right 
of a private corporation to maintain assumpsit against a shareholder for an 
In Packard v. Tisdale, 50 Me. 
376, the same point was decided as in Crapo v. Stetson. 

To sustain a personal action for a tax, of course there must be a personal ob- 
ligation on the defendant to pay. Many taxes and assessments impose no such 


| liability, but merely operate as liens or charges on the specific property as- 


sessed. In such case the remedy is against such property only. If an assess- 
ment is made a lien on the property, and no special mode of enforcing it is pro- 


vided, a suit in equity may be maintained for that purpose. MclInerny v. 


| Reed, 23 Iowa, 410; Merriam v. Moody, 25 Iowa, 163. 


As to when a tax will create a personal liability or charge upon the tax-payer, 
see United States v. Lyman, 1 Mason, 482; Meredith v. United States, 13 Pet. 
486, 493; People v. Seymour, 16 Cal. 332, 342-4; Litchfield v. Vernon, 41 
N. Y., 123, 135; Litchfield v. McComber, 42 Barb. 288, in which it is said 
(p. 295), ‘‘ The personal obi gation of the owner to pay is to be inferred from 
the authority to levy the tax by distress and sale of his goods and chattels, 


which is found in all or nearly all the assessment laws.” J.N. R. 





Railway-Aid Bonds — Charter Privilege of Receiv- 
ing Subscriptions without a Vote of the People. 


THOMAS J. FOSTER v. CALLAWAY COUNTY. 


United States Circuit Court, Western District of Missouri, April 
Term, 1874. 


Before DILLON and KREKEL, JJ. 


1 Railway-Aid Bonds—Charter Privilege of Receiving Subscriptions not 
Repealable --The power conferred upon counties along the route of the Louisiana 
and Missouri River Railroad Company by the charter of that company of March 10, 
1859, to subscribe for its stock without a vote of the people, was not taken away, as re- 
spects Callaway county, by the amendatory act of March 24, 1863 
Questions Discussed —The provisions of the state constitution as 
to aid to railways, amendatory acts and titles to acts discussed. 


This is an action upon coupons attached to bonds issued by the 
defendant to the Louisianaand Missouri River R. R. Co. or bearer, 
dated January 1, 1869. 

The answer denies the authority of the County Court of Calla- 
way county to issue the bonds, and this denial rests upon the 
grounds mentioned in the opinion of the court. The cause was 
submitted to the court upon the pleadings, an agreed statement of 
facts, and the record of the County Court of Callaway County in 
relation to the issue of the bonds. The plaintiff is admitted to be 
the owner of the bonds for value. 

The defendant insists that the bonds were issued to the south 
branch of the Louisiana and Missouri River R. R. Co. under the 
act of the 24th of March, 1868, and not under the act of March 
10, 1859, both of which are referred to in the opinion of the court ; 
and the defendant further insists, as there was no vote of the peo- 
ple as required by the constitution of 1865, and as no part of what 
is claimed to be the ‘‘ main dine” of the road is within the county 
of Callaway, that the bonds were issued without authority of law, 
and are void. 

It is admitted that the county has paid interest on the bonds for 
1870 and 1871, and has also paid a small part of the principal. 

It is also admitted that no vote of the people of the county was 
had authorizing the subscriptions by the county court. 

The bonds were made payable to the Louisiana and Missouri 
River R. R. Co., or bearer, and contain the following recital : 

“‘ This bond is issued by Callaway county by authority of an act 
ofthe general assembly of the state of Missouri. approved March 
1oth, 1869, as amended by an act approved March 24th, 1868.” 

The other facts appear in the opinion. 

F. D. Stevenson and Ewing & Smith, for plaintiff; O. Guitar, 
T. C. Reynolds, Lay & Belch, Feff. Fones, Boulware & Flood, 
for the county. 

PER CURIAM. 
(DILLON and KREKEL, JJ., concurring.) 
On the 1oth day of March, 1859, the general assembly of the 
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state of Missouri passed an act authorizing the organization of a 
railroad company under the name of the Louisiana and Missouri 


River R. R. Co., with a capital stock ot three millions of dollars, 


and granting it power to ‘mark out, locate and construct a rail- 
road from the city of Louisiana, in the county of Pike, by the way 
of Bowling Green in said county, to some suitable point on the 
North Missouri R. R., intersecting said road between the southern 


limits of the town of Wellsville in Montgomery county and the | 


northern limits of the town of Mexico in Audrain county, thence 
to the Missouri river, at the most eligible point on the line the 


most suitable and advantageous as regards distance, grade, cost of | 


road and permanent value of same.” 
In this act of incorporation power was given ‘“ The the county 


court of any county in which any part of the route of said railroad | 


may be, to subscribe to the stock of said company, and to invest 
its funds in the stock of said company, and issue the bonds of such 
county to raise funds to pay the stock thus subscribed, and to take 
proper steps to protect the interests and credit of the county.’ No 
popular vote was required as a condition to the exercise of this 
power by the county courts. 
county to the stock of the company, a number of the surveys of 
the route of the road had, according to the agreed statement of 


facts, been made, some of them running through Callaway county | 
and others through Boone and Howard, and not touching any part | 
of Callaway county. On the 16th day of January, 1868, the county | 
court of Callaway county appointed Thomas B. Harris ‘‘ com- | 


missioner and agent of the county of Callaway to take stock in 
and subscribe to the capital stock of the Louisiana and Missouri 
River R. R. Co. the sum of five hundred thousand dollars, being 
5,000 shares of one hundred dollars each of said capital stock, 
said subscription to be paid by the issue of county bonds, * 
as may be required by said company during the progress of 
the construction of said railroad from some point west or south- | 


* 
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stitution, shall continuein force until they shall expire by their own 
limitations, or be amended or repealed by the general assembly.” 

In reference to the subject and title of laws, the present consti- 
| tution has this provision: ‘‘ No law enacted by the general assem- 

bly shall relate to mgre than one subject, and that shall be ex- 
pressed in the title; but if any subject embraced in an act be not 
expressed in the title, such act shall be void only as to so much 
thereof as is not so expressed.” 

A further provision of the constitution is, ‘‘ No act shall be re- 
vised or re-enacted by mere reference to the title thereof, nor shall 
any act be amended by providing that designated words thereof 

shall be struck out and others inserted in lieu thereof; but in ev- 
ery such case, the act revised or re-enacted, or the act or part of 
amended, shall be set forth and published at length as if it were an 
original act.” 

With these constitutional provisions in force, the legislature, on 
the 24th day of March, 1868 (laws 1868, p. 97), which was after 
the subscription of $500,000 by the defendant, undertook to amend 
| the original act of incorporation of the Louisiana and Missouri 
River Railroad Co., by increasing its capital stock, fixing the ter- 
minus of the road, authorizing the location and construction of a 
branch road, and granting power to carry into effect the provisions 
of the act. It may be proper, although not strictly necessary, to 
notice here one question discussed by counsel and by the state su- 
preme court in the Saline county case (State v. Saline Co. Court, 51 
Mo. 350), as to whether the act of March 24th, 1868, is an amend- 
atory act; and as to this point it seems to us only necessary to 
| state that the amendment of 1868, aside from the title, repeats 
| nearly the whole of the original charter, verbatim, embodying in 
| it new provisions only, thus literally complying with the constitu- 
| tional provision cited, requiring an amendment to be “set forth and 
| published at length as if it were an original act.” 

Looking thus at the amendatory act, it can not, as we think, be 


west of the North Missouri R. R., on either the Wellsville or Jeff- | held that the legislature undertook thereby to create by special act 
town routes, as surveyed through said county through the city of | a “ew corporation, which, under the constitution (art. 8, sec. 4), it 
Fulton [in said county], and by way of New Bloomfield [in said | was prohibited from doing. 

county] as near as practicable to the Missouri river.” This sub-| As to the constitutional provision requiring that an act shall not 
scription of $500,000 by the commissioner thus appointed by the | relate to more than one subject and that expressed, in its title, our 
county was made by him on the books of the company on the | opinion is that the mischief sought to be provided against was the 
same day (January 16, 1868), as appears by a recital on the records | passing of acts having no title at all, a false title, or mixing up 
of the county. Three smaller subscriptions were afterwards made | matters incongruous and having no relation to each other. The 
by the order of the county court to the stock of the Louisiana and | whole of the amendatory act embraces but one subject when viewed 
Missouri River R. R.Co. The Louisiana and Missouri River R. | with reference to the matter in hand, viz.: the building of a rail- 
R. Co., it is agreed, subsequently to the said 16th day of January, | road, and this is sufficiently expressed in the title. With the ques- 
1868, ‘‘ located and built the road now operated, running from | tion of the validity of the amendatory act, so far as it relates to 
Louisiana in Pike county to Mexico in Audrain county, and lo- | counties south of the Missouri river, we have no concern and pass 
cated and graded throughout and partially completed the road | no opinion, having to deal here with Callaway county, on the 
running from Mexico to Glasgow (in Howard county) onthe Mis- | #0r¢h side of the river, and in which a part of the Louisiana and 
souri river, and completed the road now running and operated Missouri River R. R. might, by the original charter of March Io, 
from Mexico in Audrain county by way of Fulton in Callaway | 1859, be located and built. 


county, through Callaway county to a point therein on the Mis- | 
souri river opposite Jefferson City.” 

The constitution of the state of Missouri in force at the time of | 
the passage of the act of incorporation of the Louisiana and Mis- | 
souri River R. R., on the 1oth day of March, 1859, contained no | 
provision restraining the legislature from authorizing subscriptions 
to railroads in any manner it saw fit, but the present constitution, 
which went into effect on the 4th day of July, 1865, contains this 
provision: ‘The general assembly shall not authorize any 
county, city or town to become a stockholder in or to loan its 
credit to any company, association or corporation, unless two- 
thirds of the qualified voters of such county, city .or town, at a | 
regular or special election to be held therein, shall consent | 
thereto.” 

In reference to laws in force at the time of the going into effect 
of the present constitution of the state, it has this provision ; ‘‘ All 
statute laws of the state now in force. not inconsistent with the con- 








The question as to whether the legislature in 1868 had authority 
to amend the charter of 1859 would seem to be settled by the con- 
st'tutional provision above cited in respect to amending statute 
laws as expounded by the Supreme Court of Missouri in the case of 
The Cape Girardeau and State Line R. R. Company (48 Mo. 468) 
and the late case of The State ex re/. etc., v. Greene County. [Not 
yet published.| But we do not mean to be understood as holding 
that the power of amendment of charters would exist to the extent 
of conferring by way of amendment powers prohibited by the ex- 
press provisions of the constitution of 1865. 

Callaway county is undoubtedly on the line of the railroad as con- 


| templated in the original charter, and hence the county court had 


the right to subscribe, provided any part of the road was within it. 
At the time of the county’s subscribing the $500,000 stock under 
the original charter and prior to its amendment, some of the lines 
of the route of the railroad had, in fact, been run through Calla- 
way county, as admitted by the agreed statement of facts. 
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The order of subscription speaks of paying out the bonds as 
the work of construction progresses through the county. 

The Supreme Court of Missouri has so repeatedly decided, un- 
der provisions such as those contained in the charter of the Lou- 
isana and Missouri River R. R., that the county courts had the 
right, unaffected by the constitution of 1865, to subscribe without 
submitting the question to the people, that it is not necessary to 
dwell upon the point, or do more than refer to the late case of 
Smith and Hall v. Clark County [1 Cent. Law Jour. 5; s.c. 54 
Mo, —], in which the former decisions are cited and affirmed; 
andtothe still more recent case of The State ex re/. etc., v. Greene 
County. 

Another question discussed by counsel relates to the effect of 
the recital in the bonds, which were made payable to the “ Louis- 
iana and Missouri River Railroad Company "’ or bearer, that the 
same were issued in conformity to the act of the roth day of March, 


view, the amendatory act did not create a new corporation, and 
we are inclined to think that it did not take away the power of the 
county court to subscribe for the stock as conferred in the origi- 
nal charter of the company, and that it should not be held to do 
so as respects the dona fide holder of bonds which purported on 
their face to be issued under the authority of the charter. And 
this view finds a very strong support in the decisions of the su- 
preme court of the state affirming the power of the counties along 


both the main line and branches, to subscribe for the stock under | 


the provisions of charters antedating the present constitution, in 
the Macon, Sullivan and Greene county cases. 


As to the amendatory act calling the road running through Cal- 
laway county the “South Branch,” after the main subscription 
had been made to the Louisiana and Missouri River Railroad to 
aid in building a road surveyed and afterwards built through 
Callaway county, this cannot affect the dona fide holders of the 
bonds. 


From the evidence and the original charter of 1859, it would ap- | 


pear as though the road, as now built through Callaway county, 
was the mazn line, or, at least}; as much the main line as the line 
farther west, which does not touch Callaway county. The limita- 
tion in the charter of 1859 of the capital stock to three millions, 
scarcely sufficient to build a road of a hundred miles, the direc- 
tion of the road from Louisiana by way of Bowling Green, crossing 
the North Missouri R. R. west of Wellsville and east of Mex- 
ico, thus narrowing down as it were the objective points, all indi- 
cate that the nearest place on the Missouri river wasin the minds 
of the originators of the road, as well as of the legislature when it 
passed the charter. 


We have adverted to the nature and effects of the amendatory 
act because these subjects have been largely discussed by counsel, 
and not because they are absolutely necessary to reach a conclu- 
sion in the present case. 

We piace our judgment on this ground: The plaintiff is a dona 
fide holder of the bonds issued by the county. These bonds re- 
cite that they are issued by virtue of the power conferred upon 
the county by the original charter of the company of March Io, 
1859, as amended by the act of March 24th, 1868. The act of 
March 10, thus recited, did give the power, and that power is not 
taken away by the amendatory act of 1868, but according to the 
decisions of the supreme court of the state, above mentioned, re- 


mains unaffected by the provisions of the constitution of 1865, | 


requiring a popular sanction to such subscriptions. All of the sub- 


scriptions were made to the “ Louisiana and Missouri River Rail- | 


road Company,” the original corporation, and not to the branch 
mentioned in the amendatory act. 

As there was legislative power in the county to make the sub- 
scription and to issue the bonds, and as the county court has ex- | 
ercised this power and issued the bonds which have found their | 
way into the hands of the plaintiff, a dona fide holder for value, 
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the decisions of the Supreme Court of the United States conclude 
the county from making the defence here attempted, and this 
whether the amendatory act be or be not void, and whether the 
county was or was not authorized to transfer the subscription to 
what is called the South Branch, or to apply the money raised by 
the sale of the bonds to the building of that branch. 

It may further be remarked tnat the record of the county 
court shows that the proceeds of the bonds issued by the county 
were applied to the building of a road substantially along the line 
to which the subscription was made on the 16th day of January, 
1868 ; that ‘the work progressed thereby and the bonds issued 
from time to time; that the minor changes in the line of the road 
were assented to by the county court ; that the road passes through 
the entire body of the county, and is in full operation, and that 
the two years’ interest and part of the principal of the bonds had 


| been paid. Under these circumstances it seems to us that no one, 
1859, and the amendatory act of March 24th, 1868. Under our | 


familiar with the decisions of the Supreme Court of the United 
States upon the general question, and of the Supreme Court of 
Missouri to the effect that the power of the county court to sub- 
scribe without a vote of the people survived, unaffected by the 
constitution of 1865, can reasonably anticipate any but one re- 
sult. 

The case, in the aspect in which it is viewed by the defendant's 
counsel, presents some new questions, and it is certainly one of 
great moment to the county, as it involves in its consequences 
a liability of over half a million of dollars. 

We are relieved of much of the weight of responsibility we would 
feel by the consideration that our judgment is not final, and that 
the record can so easily be put in a shape to present the merits 


| of the case for the decision of the Supreme Court of the United 


States. In our opinion the plaintiff is entitled to judgment. 
JUDGMENT ACCORDINGLY. 


NoTE.—In the case of San Antonio v. Gould, 34 Tex. 49, it was held that 
the charter ofa railroad company, which contained a provision that the city of 
San Antonio might subscribe to the capital stock of the road, and issue its 
bonds in payment of the same, was obnoxious to that provision of the Texas 
constitution (art. 7, 7 24) which provided that ‘‘every law enacted by the 
legislature shall embrace but one object, and that shall be expressed in 
the title.” 
Lane, 32 Texas, 405 —a suit upon the same securities—where the 
reverse was held in a well-considered opinion. Andin order to reach the re- 


But this ruling is in direct conflict with San Antonio, v. 


sult arrived at, it was necessary to overrule not only San Antonio v. Lane, 
but also the still earlier case of San Antonio v. Jones, 28 Tex. 19, where the 


same securities were likewise sustained. 


How far State Decisions are Binding upon the 
Federal Tribunals — The ‘‘ Married Woman's 
Law’’ of Alabama. 


NANNIE C. MITCHELL v. J. B. LIPPINCOTT & CO. 


Circuit Court of the United States, Southern District 0 Alabama, 
In Equity, April 27, 1874. 


1. State Decisions, how far Binding on the Federal Courts. — Where 
it became necessary for the federal court to determine whether a married 


ee 


woman had power, under the “‘ married woman’s law”’ of Alabama, to mortgage her 
separate estate to secure her husband’s debts, it was held that the court would follow 
the resent interpretation of that law by the Supreme Court of Alabama, and not a pre- 
vious interpretation, the two being in conflict with each other. 


2. 


The adjudications of a state court construing the statutes of the state 
regulating the rights of married women and the validity of mortgages executed by them 


upon their real estate fall within that class of cases where the federal courts are bound 





to follow the state decisions. 
3- The question in what cases the federal courts are under obligation to fol- 

low the decisions of state tribunals considered at length and the authorities collated. 
Under the Married Woman's Law of Alabama (code of Alabama, ?? 2371, ¢/ 

seg.), @ married woman has no, power to mortgage her separate estate to secure a debt 





| of her husband, and such a mortgage is void. 


This cause was submitted for final decree upon the pleadings and 
an agreed statement of facts. 
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A. R. Manning and Percy Walker, for the complainant; 7: 
N. Macartney and M. E. Macartney, for the defendants. ° 


Woops, Circuit Judge —On the 19th of March, 1866, there was 
conveyed to the complainant, who was a feme covert, by deed of 
that date, certain real estate in the cityof Mobile. The deed, in 
the granting clause, purported to convey the premises to the said 
Nannie C. Mitchell, her heirs and assigns forever. The aden- 
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| case can a married woman mortgage her separate estate, however 
| acquired or held, for her husband’s debts. 
| But the defendants insist that this court is not bound to follow 
these later adjudications, but should adhere to the law as con- 
strued by the court at the time the contract was made. 
In my judgment this claim of the defendants is not well founded. 
The mortgage to the defendants, as above stated, bears date the 





dum and tenendum clause is as follows: ‘‘ To have and to hold 
the above granted and bargained premises unto the said Nannie | 
C. Mitchell, her heirs and assigns, to the sole and proper use, ben- | 
efit and behoof of the said Nannie C. Mitchell, her heirs and as- | 
signs forever.” 

On the 17th of February, 1869, the complainant, jointly with 
her husband, executed a mortgage on this property to the defend- 
ants. The mortgage was not to secure any debt of the com- 
plainant, but was, in part, to secure one for which her husband 
expected to become liable. 

The mortgage contained a power of sale, and the debt secured 
thereby not having*been paid in full, the defendants advertised 
the premises for sale: 

This bill was filed for a perpetual injunction to restrain the de- 
fendants from selling the property under the mortgage. 


The claim of the bill is that the premises were the separate 
property of the complainant as a married woman, and that under 
the laws and jurisprudence of this state she could not encumber 
her separate estate for her husband's debts, and that her mort- | 
gage for that purpose is absolutely void. 

The ‘“‘married woman’s law,” as it is called, was passed in 
1850, and is found in the Revised Code, 2 2,371, ef seg. Section 
2,371 declares that “all property of the wife, held by her previ- 
ous to the marriage, or which she may become entitled to after the 
marriage iti any manner, is the separate estate of the wife, and is 
not subject to the payment of the debts of the husband.” 

The complainant claims that under this provision of the law, 
as now construed by the supreme court of the state, the mortgage 
upon her said property was absolutely void, for want of power in 
her to encumber it for the debt of her husband. 

The defendants claim that under the decision of the supreme 
court of the state, construing the ‘‘ married woman's law,” the 
estate a feme covert might acquire, as at common law, was not in- 
terfered with by this act. So that after the passage of this act a 
married woman in this state might hold ¢wo kinds of separate es- 
tate, each governed by different laws. One was called her sepa- 
rate estate under contract or deed, and the other her separate es- 
tate under statute, or statutory separate estate. That the distinc- 
tion was that ifshe held by a deed which used words of such signif- 
icanceas to exclude the marital rights of the husband, the deed itself 
gave her a separate estate, and the rules of the common law gov- 
erning such an estate applied ; but if the conveyance under which 
she held used no such words, or the estate came to her by descent, 
then she held it as separate estate under the code, and the rules of 
law governing such an estate were laid down by the code, That 
when the estate was a separate estate by deed or contract, the wife 
might, as at common law, encumber it by mortgage properly ex- 
ecuted for her husband's debts. 

The defendants claim that this construction of the law was main- 
tained by the supreme court of the state until aiter the execution 
of the mortgage to them by complainant; that, under the law as 
so construed, her estate was a separate estate by deed, and that 
she might well encumber it for her husband’s debts. They cite 
Cowles v. Morgan, 34 Ala. 535; Paulk v. Wolfe, 34 Ala. 541 ; Gun- 
ter v. Williams, 40 Ala, 561; Nunn’s ad’r v. Givhan, 45 Ala. 375. 

It is, however, conceded by the defendants that since the date of 
this mortgage the supreme court of the state has adopted a differ- 
ent construction of sec. 2,371 of the Revised Code, and that they 
now hold that there is no distinction between the two sorts of sep- 


19th of February, 1869. In January, 1869, the supreme court of 
the state decided the case of Bibb v. Pope, reported in 43 Ala. 


190. In this case it appeared that on August 10, 1860, there was . 


conveyed to Mrs. Evelyn Pope, who was then intermarried with 


| Augustus Pope, the premises in controversy, ‘‘ to have and to hold 


the same to her, ber heirs and assigns, to her use and behoof for- 
ever.” On the 6th of April, 1866, Pope, the husband, borrowed 
10,000 of the plaintiff Bibb, for which he gave his bill of exchange | 
and he and his wife executed to Bibb a mortgage, with power of 
sale on the said premises, to secure the payment of the same. 

Pope failed to pay the bill at maturity, and Bibb advertised the 
property for sale. Thereupon Mrs. Pope, by her next friend, filed 
her bill for a perpetual injunction to enjoin the sale, claiming that 
the mortgage was void. 

I have been thus particular in the statement of this case, that it 
may appear how nearly it resembles in its facts the case at bar. 

In deciding the case the court said: 

“The only question discussed at the bar was whether Mrs. Pope 
was bound by said mortgage, and whether her statutory separate 
estate was liable to be sold under it to pay her husband's debts. 
This question has not heretofore been settled by any decision of 
this court.” 

The court then decides that if the sale of the separate estate of 
the wife to pay the husband's debts was permitted, the whole pur- 
pose of the law, so far as it protects the wife’s separate estate, 
would be defeated, and that the wife had no power to mortgage 
her separate estate for her husband’s debts. 

Conceding that the decisions of the supreme court of the state 
had been, as claimed by defendants, up to the case of Bibb v. 
Pope, it is clear that the rule was broken over by this case and a 
different one adopted. And this decision was made before the date 
of the mortgage. 

The ruling in this case has since been adhered to by the court. 

Cowles v. Marks, 47 Ala. 620; Ellett v. Wade, 47 Ala. 464; 
Denechaud v. Berry (not yet reported). 

But suppose, as claimed by tae defendants, the rulings had 


to them, and the construction of the law had then been changed, 
which construction ought this court to follow? 

The defendants say that we are bound to enforce the law ac- 
cording to the construction given it at the date of the mortgage. 

In support of this ‘position they cite the case of Gelpke v. Du- 
buque, 1 Wall. 206, in which the Supreme Court of the United 
States says: ‘‘ The sound and true rule is that if the contract when 
made was valid by the laws of the state, as then expounded by all 
departments of the government and administered in its courts of 
justice, its validity and obligation cannot be impaired by any sub- 
sequent action of the legislature or decision of its courts altering 
the construction of the law..”” Also Havemeyer v. lowa City, 3 
Wall. 303; Olcott v. Supervisors, 16 Wall. 678; Insurance Com- 
pany v. Debolt, 16 Howard, 432. . 

It is to be observed that the case in 16th Howard was the case of 
a contract made by the state, and the court held that the rule of 
interpretation which required the federal to follow the state courts 
in the construction of the laws of the state ‘‘ were confined to or- 
dinary acts of legislation, and did not extend to the contracts of 
the state, although they should be made in the form of law.” 


The cases in 3 and 16 Wallace concerned the interpretation of 
laws upon which depended the validity of bonds issued by munici- 





arate estates; that both are governed by the code, and that in no 


pal and political corporations. 


been as stated by them until after the delivery of the mortgage - 
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On the other hand, in the case of Suydam v. Williamson, 24 | 


Howard, 427, the Supreme Court of the United States held that 
when any principle of law establishing a rule of real property has 
been settled in the state courts, the same rule will be applied by the | 
supreme court that would be applied by the state tribunals. 

In this case the supreme court, following a change in the decis- 
ions of the Supreme Court of New York, reversed its own decision 
in Williamson v. Berry and Howard, “ although property had been 
bought and sold upon the faith’of the opinion there delivered and 
the judgment pronounced by this court.” 

So in the earlier case of Jackson v. Chew, 12 Wheaton, 162, the 
court said: ‘‘ The enquiry is very much narrowed by applying the | 
rule which has uniformly governed this court, that when any prin- 
ciple of law establishing a rule of real property has been settled 
in the state courts, the same rule will be applied by this court as by 
the state tribunals,” 

So also in Beauregard v. New Orleans, 18 Howard, 497, the court 
says: “ The constitution of this court requires it to follow the laws | 
of the several states whenever they properly apply, and the habit, | 
of the court has been to defer to the decisions of their judicial tri- | 
bunals upon questions arising out of the common law of the state, 
especially when applied to the title to lands. Upon cases like the 
present, the relation of courts of the United States to a state is the | 
same as that of her own tribunals. They administer the laws of 
the state, and to fulfill that duty they must find them as they exist | 
in the habits of the people and in their exposition of their consti- 
tuted authorities. Without this, the peculiar organization of the 
judicial tribunals of the states and the Union would be productive | 
of the greatest mischief and confusion.” 


In League v. Egery, 24 Howard, 264, the Supreme Court of the | 
United States reversed its own decision made in Arquello v. United 
States, 18 Howard, 539, to the effect that the colonization regula- | 
tions of Mexico of 1824 and 1828 did not prohibit the settlement 
of the littoral or coast leagues by natives under the authority of 
the governor of California, and without the consent of the centra] 
government of Mexico. This was done without re examining that | 
opinion, or making any attempt to account for or reconcile the dif. | 
ferences, because the supreme court had found that a contrary 
opinien had prevailed in the courts of Texas, and had become a | 
rule of property there. 

That the decisions of the state courts touching the title to lands 
are to be treated as binding authorities in the courts of the United 
States, is held in the following cases: Polk v. Wendell, 9 | 
Cranch, 87; Rundle v. Canal Co., 14 Howard, 93; Thatcher v. | 
Powell, 6 Wheat. 119; Elmendorf v. Taylor, 10 Wheat. 152; Ross 
v. Borland, 1 Peters, 655; The Society v. Wheeler, 2 Gall. 128; | 
McKeen v. Delancy, 5 Cranch, 22. 

The settled construction of a state statute is considered as a part 
of the statute. Massingill v. Downs, 7 How. 767; Nesmith v. 
Sheldon, 7 How. 812; Van Rensalear v. Kearney, 11 How. 297; | 
Webster v. Cooper, 14 How. 504; Greene v. James, 2 Curt. C. C | 
189; Woolsey v. Dood, 6 McLean, 180; Thompson v. Phillips. 
Baldwin, 246. 


In construing the statutes of a state infinite mischief would en- 
sue should the federal courts observe a different rule from that | 
which has been long established in astate. McKeen v. Delancy, 
supra, 

In cases depending upon the statutes of a state, and more es- 
pecially those respecting the titles to land, the federal courts ob- 
serve the construction of the state when that censtruction is set- | 
tled or can be ascertained. Polk v. Wendell, sufra. 

The supreme court uniformly acts under a desire to conform its | 
decisions to the state courts upon local laws forming rules of prop- 
erty. Society v. Watts, supra. 

The supreme court holds in the highest respect the decisions of 
state courts upon local laws forming rules of property. Shipp v. 
Miller, 2 Wheat. 316. 


| me the construction of the ‘‘married woman's law” 
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When the construction of the statute of the state relates to real 
property, and has been settled by any judicial decision of the state 


| where the land lies, the supreme court, upon the principles uni- 


formly adopted by it, will recognize the decision as a part of the 
local law. Gardner v. Cellins, 2 Pet. 58. 

In construing local statutes respecting real property the courts of 
the Union are governed by the decisions of state tribunals. 
Thatcher v. Powell, 6 Wheat. 119. 

The question whether a mortgage of real estate is valid or not, 


| is certainly a question touching real property. The case at bar, 
| therefore, falls within the decision cited. This rule, established by 


the earlier decisions of the supreme court, is recognized in the case 


| of Olcott v. The Supervisors, 16 Wall. 678, cited by the defend- 
| ants, in which Mr. Justice STRONG, delivering the opinion of the 
| court, says: 


‘It is undoubtedly true, in general, that this court 
does follow the decisions of the highest courts of the states respect- 
ing local questions peculiar to themselves, or respecting the con- 
struction of their own constitution and laws. But it must he kept 
in mind that it is only decisions upon local questions, those which 
are peculiar to the several states, or adjudications upon the mean- 


, ing of the constitution or statutes of a state which the federal courts 
| adopt as rules for their judgments.” 


Do not the adjudications of the Supreme Court of Alabama con- 
struing the statutes of the state regulating the rights of married 
women, and the validity of mortgages executed by them upon their 
real estate, fall within the class of cases mentioned by Judge 
STRONG, where the federal courts are bound to follow the state de- 
cisions? If the rule is ever to be applied to any case, it seems to 
is a proper 
case for its application. 

The conclusion must therefore be that the mortgage of the com- 
plainant was void, and the defendants ouzht to be restrained from 
proceeding under it to subject the mortgage to sale under it. 

INJUNCTION MADE PERPETUAL. 





The Certainty Required in Assessing Real Prop- 
erty for Taxation—Injunction to Restrain Collec- 
tion of Illegal Tax—Cloud upon Title. 


CHARLES E,. TILTON v. THE OREGON CENTRAL MILI- 
TARY ROAD CO. AND T. T. McKENZIE. ~ 


| United States Circuit Court, District of Oregon, April 25, 1874. 


1. Assessment of Real Property—Certainty Required.—An assessment of 
real property should substantially comply with the requirements of the statute (Or. 


| Code, 893) which requires each tract or parcel of land to be designated according to 
| the U. S. surveys, if it be a subdivision of the same, or otherwise by specific metes 


and bounds or other certain description. Therefore an assessment to the O.C. M. R,. 
Co. of 196,008 gg-1o0o of acres of land in Jackson county, in gross, without any other 
designation or description of the same, is void from uncertainty. 





2 . Example of an Assessment Void for Uncertainty.—An as- 
sessment of real property which contains no valuation of the same except this : “ Total 
value of taxable property, 245,011,’” there being no mark or sign to indicate whether 
such figures were intended to represent eagles, dollars, cents or mills, or other thing 
capable of being numbered, is void from uxcertainty. 





3. Cloud Upon Title—Injunction against Illegal Tax.—A court of equity will 
restrain the collection of an illegal tax upon real property where the enforcement of 
the same will result in a cloud being cast upon the title thereof 

4 Tax Deed.—Under the laws of Oregon (Sess Laws 1865, p. 10), a tax 
deed is primary evidence of title and the regularity of the prior proceedings, which 
evidence can only be overcome by the proof of certain facts dehors the deed—there- 





| fore the same casts a cloud upon the title of the property. 


Cyrus Dolph and E C. Bronaugh, for complainant. 


Deapy, J.—This is a motion for a provisional injunction. It 
was argued and submitted on April 18, 1874, upon the bill—no one 


| appearing for the de‘endants. 


It appears from the bill that the complainant is a citizen of New 
York ; that the defendant, the O. C. M. R. Co., is a corporation 
formed under the laws of Oregon, with a capital stock of $100,000 
divided into 400 shares of $250 each, and the defendant, McKen- 
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zie, is the sheriff of Jackson county, Oregon; that the O. C. M.R. 
Co. is the owner in fee of a large number of acres of land in said 
county, in 300 and odd distinct parcels, particularly described by 
township, section and range, and the plaintiff is the owner of thir- 
ty-one shares of the capital stock of said company ; that said com- 
pany is assessed upon the assessment roll of Jackson county for 
1873, as the owner of 196,008 gg 100 acres of land in said county, 
in gross, without any other designation or description thereof, and 
without any valuation of the same other than this—‘‘ Total value 
of taxable property 245,011; ” that the taxes levied upon the lands 
so assessed to said county by the proper authorities of said county 
amount to $4,410.20, and the same will be collected by the defend- 
ant, McKenzie, by the sale of said lands, or so much thereof as 
may be necessary for that purpose, anda cloud be thereby cast upon 


the title of said company unless restrained by the order of this | 


court; and that said assessment is illegal and void for want of cer- 
tainty in the description and valuation of said lands. 

That this assessment is illegal and void there is no room for 
doubt. The law prescribes that the assessor, in making an assess- 
ment of real property, shall set down in the assessment roll in sep- 
arate columns the following : 

1. A description of each tract or parcel of land to be taxed, spe- 
cifying, under separate heads, the township, range and section in 
which the land lies; or, if divided into lots and blocks, then the 
number of the lot and block. 

2. The number of acres and parts of an acre, as near as the 
same can beascertained, unless the land be divided into blecks and 
lots. 

3. The full cash value of each parcel of land taxed. 

4. In case the land be other than a subdivision of the United 
States survey, or lots and blocks, it must be described by specific 


metes and bounds, or otherwise, so as 40 make the description cer- | 


tain. Or. Code, p. 898. / 


In the case under consideration the assessment roll contains no | 


description of the land whatever, except that there is in all 196,- 
008 gg-foo acres, situate somewhere in Jackson county. Neither 
the township, range or section, or the metes and bounds of the 
tract, or any parcel or portion of it is given. 

Neither is there any cash value given in this roll of the whole or 
any portion of this land. 

It should have contained a valuation of each parcel and of the 
whole. The figures ‘‘245,011"’ entered in the column headed “ To- 
tal. valuation of taxable property,’’ do not indicate any value. 
They are mere numerals signifying an abstract number. 

In Hurlbutt v. Butenop, 27 Cal. 54, and People v. Savings Ua- 
ion, 31 Cal. 135, it was held that an assessment was void for want 
of a valuation of the property where the figures in the valuation 
column were entered without any mark or sign to indicate whether 
they were intended to represent eagles, dollars, cents, or mills. 
Say the court in the latter case: ‘‘In the assessment roll, in the 
column headed ‘ valuation,’ there is nothing whatever to indicate 
what the figures are intended to represent, and, under the author- 
ities cited, we are not authorized to say they mean dollars. They 
are simply numerals—‘ barren figures ’—that are as often employed 
to indicate anything else that may be numbered, as dollars, or, if 
money is indicated, the denominations may be either eagles, dol- 
lars, cents or mills.” 

But this assessment is clearly void on account of the omission 
to describe the lands, and each separate parcel thereof, by legal 
subdivisions according to the United States survey, or by specific 
metes and bounds, or in such other- manner as to make the de- 
scription certain, as required by law. 


The question has not been passed on by the supreme court of | 
_the state, but in Kelesy v. Abbott, 13 Cal. 616, an assessment was 


held void because the statute was not substantially complied with 
in the matter of the description of the property. This case has 
been followed by Lachman v, Clark, 14 Cal. 133; Moss y, Shear, 





[Number 22, 


| 25 Cal. 44; People v. Sneath e¢ a/., 28 Cal.615; Smith v. Davis, 30 


| Cal. 537; People v. Savings Union, 31 Cal. 135; and Taylor v. 
Donner, ib. 481. 

The ruling in these cases was recently followed in Huntington v. 
The Central Pacific R. R. Co. e¢ a/.,in the U. S.C. C., Dis. of 
Cal. (see Pacific L. R., vol. 7, No. 4), where an assessment of the de- 
fendant’s railway in several counties of the state was held void 
and the collection of the tak thereon restrained, because the same 

| was ‘‘ not made in accordance with the provisions of the statute " 
in the matter of the description of the land or lands upon which 
' the ties or rails were laid. 

But although the assessment is illegal and void, that fact alone 
| is not sufficient to authorize the interference of a court of equity to 
restrain the collection of the tax. 

It must appear that the enforcement of the tax would lead to a 
multiplicity of suits or produce irreparable injury, or, where the 
property is real estate, throw a cloud upon the title of the com- 
plainant, before the aid of a court of equity can be invoked. 
Dows v. City of Chicago, 11 Wall, 110; Ewing v. St. Louis, 5 
| Wall. 418; Hannewinkle v. Georgetown, 15 Wall. 548; Coulson 

v. Portland, 1 Deady, 487; Movers v. Smedley, 6 John. Ch. 30. 

According to the allegations of the bill and the course of pro- 

ceedings prescribed by the law of this state, the defendant, Mc- 
| Kenzie, if not restrained, will proceed to levy upon and sell the 
| lands of the O. C. M. R. Co., or sufficient thereof to pay this tax 
| and the costs of the proceedings, and in due time thereafter will 
| make and deliver a deed therefor to the purchaser, which upon its 
| face will pass the title and carry wtih it the presumption that all 
| the proceedings preliminary thereto were done and had in accord- 
_ance with law, which presumption can only be overcome by proof 
of either : 

‘‘1, Fraud in the assessment or collection of the tax; 

‘*2, Payment of the tax before sale or redemption after sale; 

‘3. That the property was sold for taxes for which the owner of 
the property at the time of the sale was not liable, and that no 
_part of the tax was levied or assessed upon the property sold.” 
Sess. Laws, 1865, p. Io. 
| The deed must contain a description of the property so/d, but 
of the preliminary proceedings it need only state the amount bid; 
| the year in which the tax was levied; that it was unpaid at the 

time of sale, and that two years had since elapsed and no redemp- 
| tion had. 
| The description required to be inserted in the deed is of the 
| property so/d,; and although the description on the assessment roll 
| may be so insufficient as to render the assessment void, it does 
| not follow that that fact will appear in the deed. The collector 
| may levy upon any one or more of the 300 and odd distinct par- 
cels of real property belonging to the O. C. M. R. Co., in Jack- 
son county, and sell and convey the same by proper and sufficient 
description on account of the non-payment of this tax. A war- 
rant for the collection of delinquent taxes is to be deemed an ex- 
| ecution against property, and executed as such. Or. Code, gog. 

It is not clear that the legal effect of such a deed could be 
avoided, unless it was held that the tax for which the land was 
sold was not ‘‘ levied or assessed’ thereon, because of the insuf- 
ficiency of the description and valuation in the assessment roll. 
The assessment could not be held fraudulent because simply z#- 
sufficient or erroneous. A mistake or omission is not necessarily a 
fraud. 

But, however this may be, this deed would a least cast a cloud 
upon the title. As was said by the court in Huntington v. The 
Central Pacific R. R. Co. e¢ a/., supra, ‘‘It would only be neces- 
sary for the plaintiff to produce his deed to show title. It would 
then devolve ypon the defendant to show affirmatively, by evi- 
dence dehors the deed, such fatal defects in the assessment as it 
is admissible to show under the provisions cited, the deed itself 
being conclusive as tg other particylars ; and this brings it within 
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the test by which the question is determined whether a deed would | 
be a cloud upon a title established in this state by the decisions | 
of the supreme court.” 

In Pixley v. Huggins, 15 Cal. 133, the rule by which to deter- 
mine whether a deed would cast a cloud upon the title or not, was 
stated as follows: ‘‘ Would the owner of the property in an ac- | 
tion of ejectment brought by the adverse party, founded on the 
deed, be required to offer evidence to defeat the recovery ? If | 
such proof would be necessary, the cloud would exist ; if no proof 
would be necessary, no shade would be cast by the presence of | 
the deed.” 

It appearing, then, that the assessment and tax are invalid, and 
that if the collection of the tax is enforced, it will necessarily re- | 
sult in a deed being made to the property or some portion of it, 
which will cast a cloud upon the title thereof, the complainant is 
entitled to an injunction. 

Let a writ of injunction issue according to the prayer of the 


bill until the further order of this court. 
INJUNCTION GRANTED. 











United States Supreme Court—Recent tt Decisions. 

Infringement of Patent.—No. 259. Metropolitan Washing Company 
v. Providence Tool Company. Appeal from the Circuit Court for the District 
of Rhode Island. The appellants sought by their bill to enjoin an alleged in- 
fringement of a reissued patent for an improvement in clothes wringers. ‘The 
court below found that there had been no infringement and dismissed the bill, 
and that decree is here affirmed, the conclusion being that while the tool com- 
pany have used a portable support for a wringing machine which has some of 
the features of that claimed by complainants, it has not the yoke (formed like 
the letter U) which is essential to the patented combination. Mr. Justice 
STRONG delivered the op:nion. 

Lost Instrument—Deposition — Copy.—No. 284. Burton v. Hord. 
Error to the Circuit Court of Vermont. The main question in this case was 
whether a certain deposition, taken at instance of the plaintiff in the suit, hav- 
ing been lost, the court below erred in admitting in evidence a copy of such 
deposition under the rule as to other written instruments. It is said that the 
party entitled to the benefit of the contents of the lost instrument was not 
bound to supply its place with another and a different deposition which might 
or might not be the same in effect, and that there was no error in receiving the 
copy. Mr. Justice SWAYNE delivered the opinion. 


Arkansas Treasury Certificates—Legal Tender “to 
State Officer in Payment of Fees. 


Our correspondent at Little Rock, Frank M. Parsons, Esq., sends us the 
following memorandum of a recent decision of the Supreme Court of Ar- 
kansas in the case of Ramsey v. Cox: 

William K. Ramsey was indebted to Norval W. Cox, clerk of the su- 
preme court, for fees accrued in a case lately pending in said court, and 
tendered treasury certificates of the state in payment of said debt. Cox 
refused to receive the certificates as payment, and thereupon Ramsey asked 
for a rule requiring Cox to accept the tender of the certificates. 

The cause coming on upon a demurrer “in sh6rt”’ on the record, the 
court granted the rule. 

In the opinion the court said that such certificates are funds within the 
meaning of the acts of the general assembly, which provide that the com- 
pensation of all officers “shall be payable in such funds as may by 
law be receivable in payment of taxes.” Since the obvious intention 
of the legislature in the provision quoted was that “ whatever 
should be receivable in payment of state taxes, whether technically denom 
inated funds or not, should also be receivable for salary, fees, etc., of 
officers.’’ 

To the suggestion that these certificates were issued in violation of the 
constitution the court held that such certificates are not dil/s of credit, be- 
cause they were not issued to circulate through the community for its ordi- 
nary purposes as money, but in every case were issued as evidences of in- 
debtedness on the part of the state to those to whom they were issued” 
(citing 4 Kent’s Com. 408; 2 Story Con. 33 1358—70, and Craig v. Mo., 
4 Peters, 410); the fact that their circulation has become general on account 
of their value in paying taxes not having the effect to give them that char- 
acter; and that such certificates are not /ega/ tenders, since “ they are made 





receivable merely in satisfaction of salaries, fees, etc,, of officers,”’ 


Book Notice. 


THE 23D OHIO STATE REPORTS. Reports of Cases Argued and Deter- 
mined in the Supreme Court of Ohio. By Moses M. GRANGER. New 
Series. Vol. 23. Cincinnati: Robert Clarke & Co. 1874. pp. 696. 


This volume of Reports, comprising in round numbers 700 pages of 
printed matter, printed in good style (much better than the average of the 
state reports) on good, substantial paper, and well bound, is furnished at 
the low price of $2 50. Compared with the Missouri Reports, which sell 
at $4 00 per volume, this is furnished at half the cost. We do not know 
under what contract with the state these reports are afforded at so low a 
price, but one thing is certain, the amount of money which the great mass 
of lawyers can afford to spend in the purchase of books is limited, and the 
cheapness alone of these Reports, did they possess no other merit, would 
have a tendency to diffuse them very widely throughout the Union, and to 
give the Supreme Court of Ohio a very large influence in shaping the 
growth of American jurisprudence. If we mistake not, the reports of the 
Court of Appeals of New York, and the officia/ series of the reports of the 
Supreme Court of New York, are the only other American reports which 
are published at the same price per volume. We say at the same price per 
volume, for the series of New York Supreme Court reports edited by 
Messrs. Thompson & Cook, while much more ably reported than either of 
the other two, are perhaps cheaper when the actual amount of printed 
matter per volume is measured and the respective prices compared. 

We believe the Ohio state reports have always stood well. We have al- 
ways been accustomed to use them with confidence and to hear them quoted 
with respect. We have no means of knowing the manner in which the 
judges consult, and hence cannot conjecture the weight which is tobe given 
to the avzguments by which the conclusions of the court are supported— 
whether they represent the views of the whole court, or merely those of the 
judge who writes the opinion. We may, from another circumstance, pre- 
sume, however, that the judges consult before the opinions are written, 
and in such consultation agree not only upon the resudt, but 
also upon the grounds upon which their conclusions are based. 
The circumstance to which we allude, and which indicates the painstaking 
habits of the court, will be explained by the following rule, which has been 
adhered tu since 1858: ‘A syllabus of the points decided by the court 
in each case shall be stated in writing by the judge assigned to deliver 
the opinion of the court, which shall be confined to the points of law aris- 
ing from the facts of the case that have been determined by the court. And 
the syllabus shall be submitted to the judges concurring therein for revisal 
before publication thereof ; and it shall be inserted in the book of reports 
without alteration, unless by consent of the judges concurring therein.” 
It is to be inferred from this rule that the judges determine upon the facts 
of the case in consultation, before the opinion is written. This is done by 
the Supreme Court of Iowa, as appears by an article in the May number 
ofthe Western Jurist, which we shall publish next week. If we are right in 
our conjectures, the full weight of the concurring judges is given, not only 
to the points adjudged as stated in the syllabus, but also to the grounds as 
stated in the opinion on which the judgment is based. 

The reporter’s work is exceedingly well done. A separate statement of 
the facts is made in each case, so far as it is necessary to an understanding 
of the opinion, and the arguments of counsel are given with adequate full- 
ness. The making of statements of the facts of each casg, and the con- 
densing of the briefs of counsel, involve in the preparation of a volume of 
reports a very great amount of labor. Considering what human nature. is, 
it is not surprising, then, that some reporters have fallen into the habit of 
omitting to make separate statements of the cases which they report, put- 
ting the reader off with the stereotyped statement, which is frequently not 
true, that “‘ the case is stated in the opinion.” There are cases in the late 
Illinois and Missouri Reports in which no one can state with certainty what 
the case decides, because the reporter has omitted to make a statement of the 
case. 

We regret that our space will not permit us to notice any of the inter- 
esting decisions of this volume. We have already noticed some of them 
from advanced sheets sent us t us by the publishers. 








Notes and Queries. 
CARO, May 18, 1874. 
Epirors CENTRAL Law JouRNAL :—There is a habit among the jail- 
ors in some of the counties of this state, whenever one is committed to 
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their custody upon some criminal charge, of taking forcible possession of 
whatever moneys or valuables the accused may have about his person, and 
breaking open and examining all of his correspondence. Is there any- 
thing in the law, where there is no statutory provision on the subject, to 
warrant this course of procedure on the part of jailors ? 
ENQUIRER. 

ANSWER.—The law holds a prison-keeper to a very strict accountability 
with reference to the custody of his prisoner. It is a felony at common 
law for the keeper of a prison voluntarily to suffer a prisoner, charged with 
felony, to escape, and a misdemeanor to suffer a person charged with 
a misdemeanor, to escape. 2 Whart. Crim. Law, 3 2607, 7th ed. And so 
jealous is the law upon this subject that it is not necessary to prove negli- 
gence in the prison-keeper, for the law implies it from the fact of the es- 
cape. Ibid, 2608. And so severe is the policy of the law in this regard, 
that it has been held that nothing but the act of God, or of irresistible ad- 
verse force, will be an excuse. Ibid. If Dr. Wharton is accurate 
in these statements of doctrine, and if the rule is as stringent where the li- 
ability for an escape is regulated by statute, the law would clearly permit 
very stringent measures on the part of a jailer, compatible with the health 
and proper treatment of his prisoner, to protect himself against the conse- 
quences of an escape. We presume that he would have a right to deprive 
a prisoner, charged with an atrocious crime, of any money or other valua 
bles by which he might purchase outside assistance ; but we presume he 
would not ordinarily be justified in retaining possession of the prisoner’s 
money and valuables, if he were properly directed by the prisoner to turn 
them over to his friends or to his counsel. For like reasons the jailer 
would ordinarily have the right to examine all letters passing to or from 
the prisoner. This might be necessary to prevent the formation of a con- 
spiracy between the prisoner and outside persons for his rescue. There is, 
however, a class of communications which would clearly be excepted from 
this rule. We allude to the case of communications between the prisoner 
and his counsel. It is a rule of public policy, than which none is more fa- 
miliar, or more rigidly enforced by the courts, that confidential communi- 
cations between an attorney and his client are inviolable. So stringent is 
this principle in criminal cases that it has lately been held by a court of 
very high standing, that where it is doubtful in a criminal case whether a 
communication is privileged or not, it is the duty of the court, of its own 
motion, to exclude evidence of it. People v. Atkinson, 40 Cal. 284. The 
same rule of public policy would operate to preserve inviolable against the 
intermeddling of an officious jailer, the written communications between a 
prisoner and his counsel. Assuming, of course, that the counsel is an at 
torney in good standing of the court where the prisoner is to be tried, there 
would seem to be no principle which could tolerate such intermeddling. 
The attorney being a sworn officer of the court and of the law, there can 
be no presumption that any communication which might pass unexamined 
between him and his client would endanger the safe custody of the latter. 
There is no principle or policy of the law which makes a jailer a censor 
of communications which pass between a prisoner and his counsel; and 
we suppose any respectable judge would, on a proper application, put a stop 
to such an unwarranted interference. Imagine the case of a prisoner about 
to be tried for his life; his counsel residing at a distance, and unable to 
communicate with him orally ; his confidential letters addressed to his client 
broken open by a prying jailer, and their contents perhaps communicated to 
the prosecuting witness. Could anything be a greater outrage upon the 
rights of the prisoner, or more prejudicial to that fair trial which the law 
endeavors by every safeguard to secure for him ? 

These, however, are simply the views of one lawyer answering another’s 
question. We have been unable to find any decision in point. 








Legal News and Notes. 

—In New Hampshire there are about 60 men who give character to the 
whole bar. They are hard thinkers and indefatigable workers. In pre- 
paring an opinion the court must convince the beaten counsel that he is 
wrong. If they do not, he “enlists for the war,” and keeps getting the 
question up in one form or another until the court gets down to the bed- 
rock. It took 40 years to reverse an erroneous opinion of the late Chief 
Justice RICHARDSON, but it had to go. 


—A MOVEMENT is on foot in Alabama looking to the holding of a con- 
vention of the lawyers throughout the state, its objects being to suggest 








changes in existing laws; to suggest the enactment of such laws as may 
afford better protection to person and property; to suggest rules of prac- 
tice in the several courts better calculated to reduce the expenses of litiga- 
tion and more speedily attain the ends of justice; to declare a code of le- 
gal ethics, and to adopt measures for the purpose of enforcing the same.— 
Albany Law Fournal. 

—THEY have in England some sort of a compulsory education law 
called the elementary education act. The following will give a vague idea 
of its workings: One Jennings, a costermonger, was summoned before Mr. 
Bushby (whoever he was) for not sending his child to school. He pleaded 
that his wife was dead, and that he was obliged to leave his child (twelve 
years old) at home to tend the baby, not being able to hire a nurse. This 
was not one of the excuses mentioned in the act, but Mr. Bushby dismissed 
the summons and granted a case to the Queen’s Bench to determine whether 
the excuses mentioned in the act were alone to be considered as ‘reason 
able” ones. 


—Hon. JosHua Tracy, judge of the first judicial district of Towa, has 
resigned and returned to the practice ofthe law. Inadequacy of the salary 
is said to be the cause. It isa very great misfortune to the state to lose 
the valuable services of Judge Tracy upon the bench. He had large 
experience, and was universally recognized as one of the best district judges 
the state has ever had. Governor Carpenter has appointed the Hon. I’. 
Henry Smythe tu the vacancy. Judge Smythe has an enviable reputation 
as a lawyer, and will no doubt make an excellent judge. He received the 
cordial and unanimous endorsement for the position from the members of 
the bar of that district.— Western Furist. 


—Apropos of the subject of judicial salaries, it appears that the Lon- 
don police magistrates get £1200 a year, and an effort is being made to 
have their salaries increased. In this country, Mr. Justice CooLry, for 
instance, performs the drudgery incident to a seat on the supreme bench of 
Michigan, and gives the public the benefit of his great learning, for less 
than half thatsum. We do-not believe that high salaries comport with 
public policy in such a country as ours; but the miserable allowance doled 
out to our judges is a standing evidence of the ingratitude of republics. 
Here is a man who is doing as much for the cause of jurisprudence as any 
judge or chancellor on the English bench, working for less than half the 
salary of a London police magistrate. Is it matter of surprise that the 
standard of the judiciary is low in many of the United States, and that, as 
a rule, the most successful lawyers do not seek to become judges ? 

—CRIMINAL justice in Scotland is sometimes administered in a manner 
that would put to shame the farces enacted insome of the rudest districts of 
America. Recently anex-member of parliament, named Alexander Stuart, 
indulged in the little pleasantry of discharging a loaded gun at a farm 
laborer. He missed the laborer, but killed ahorse. Alternative charges of 
assault and malicious mischief in killing the horse were preferred against 
The case was heard at the Aberdeen Spring Circuit, before Lord 
Deas. The defendant pleaded guilty to malicious mischief, and after some 
severe comments by his lordship, he was sentenced to one month's impris- 
onment. Shooting with intent to murder shuffled into malicious mischief, 
and punished by one month’s imprisonment! This would have been 
worthy of that district of Arkansas where a lawyer the other day so far 
lost control of his temper as to kill a judge of one of the courts, and the . 
bar, with owl-like gravity, voted his conduct unprofessional. 


him. 


—WE learn from a correspondent that Mr. Justice DoE, of the Supreme 
Court of New Hampshire, is only about forty-four years of age, but has 
exhibited great ability in his present position. It is said that he works 
from thirteen to twenty hours a day. This must certainly be a mistake. 
Nobody but a shoemaker can work at that rate and hold out. Our corres 
pondent regrets that Judge Dor could not have been appointed Chief Justice 
of the United States. We think it better for his fame that he is where he is. 
With the comparative leisure which the limited litigation of a small state 
affords, he will build for himself a much more solid and enduring monu- 
ment than he could build on the over-worked bench of the Supreme Court 
of the United States. Besides, there issomething strikingly invigorating in 
the mountain air of New Hampshire, when compared with the Goose 
Creek malaria of the national capital. It may well be doubted whether 
any of the present able justices of the Supreme Court of the United States 
will acquire a fame as solid and enduring as that of Judge REDFIELD, who 
laid the foundation of his greatness on’ the supreme bench of Vermont, 








